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HAL L Judge

q1 The Arizona Pipe Trades Trust Funds!' and the Arizona
Sheet Metal Workers Local 359 Trust Funds? (collectively, the
“Trust Funds”) appeal fromthe trial court’s sunmary judgnment in
favor of Performance Funding, L.L.C. and Performance Mechani cal,
L.L.C. (collectively, “Performance”). The Trust Funds and
Per f ormance both asserted lien rights to funds that Mdtorola, Inc.
owed to Industrial Mechanical, Inc. (“Industrial”), in connection
with a construction project at Mtorola s property in Mesa,
Arizona, and filed this action to resolve a dispute over the
validity of the Trust Funds’ liens. Because the Trust Funds’ |iens
are invalid, we affirmthe trial court’s judgnent.

FACTS AND PROCEDURAL HISTORY

! The Arizona Pipe Trades Trust Funds consist of the
Arizona Pipe Trades Health and Wel fare Trust Fund, the Arizona Pipe
Trades Pension Trust Fund, the Arizona Pipe Trades Defined
Contri bution Fund, the Arizona Pi pe Trades I ndustry Pronoti on Fund,
and the Arizona Pipe Trades Joint Apprenticeship Conmttee. The
first three funds are Taft-Hartley funds.

2 The Arizona Sheet Metal Wrkers Local 359 Trust Funds
include the Arizona Sheet Metal W rkers Local 359 Health and
Wl fare Trust Fund, the Arizona Sheet Metal W rkers Local 359
Pension Trust Fund, the Arizona Sheet Metal W rkers Local 359
Vacati on Savings Fund, the Arizona Sheet Metal Wrkers Local 359
I ndustry Pronotion Fund, the Arizona Sheet Metal Wirkers Local 359
Joint Apprenticeship Conmttee, the Arizona Sheet Metal Wrkers
Local 359 Journeyman Trai ni ng Fund, the Arizona Sheet Metal Wbrkers
Local 359 401(K) Fund, and the Arizona Sheet Metal Wrkers Local
359 Yout h-to-Youth Fund. The first two funds are Taft-Hartley
funds.



q2 The underlying facts are undi sputed. Industrial was a
mechani cal contractor that provided construction services and
equi pnent to Motorola, Inc., fromJuly 1, 1998 t hrough Novenber 13,
1998. Industrial’s enployees were union workers, and Industri al
was a party to contracts with the Phoeni x-area pipe trades union
and the Phoenix-area sheet netal workers union. The contracts
required Industrial to make contributions to the Trust Funds based
upon t he hours wor ked by each uni on enpl oyee each nonth. They al so
required that Industrial post performance bonds in favor of the
Trust Funds to ensure paynment of the contributions owed.

q3 Per f ormance Fundi ng, a factoring receivabl es and | endi ng
conpany, |oaned funds to Industrial and acquired a security
interest in all of Industrial’s assets, including its receivables,
in February 1998. I ndustrial ceased doing business in Novenber
1998, when Perfornmance Funding foreclosed its secured interest in
Industrial’s assets, including its receivables. After the
forecl osure, Performance Funding established a subsidiary,
Performance Mechanical, to conplete Industrial’s projects.
Performance Mechanical conpleted work on the Mdtorola project
soneti me before Decenber 31, 1998.

14 I ndustrial had paid to its enployees all of the wages it
owed directly to them through the tine of the foreclosure.
Soneti me before the foreclosure, however, Industrial had stopped

maki ng fringe-benefit contributions to the Trust Funds. Although



I ndustrial had posted performance bonds in favor of the Trust
Funds, the amounts I ndustrial owed for fringe-benefit contributions
exceeded the anmount of the bonds.

15 In January 1999, the “various Arizona Pipe Trades Trust
Funds,” and the “various Arizona Sheet Metal Wrkers Local 359
Trust Funds” each filed a Notice and Claim of Lien for “fringe
benefit contributions” pursuant to Arizona Revised Statutes
(“A-R S.”) section 33-993 (1998) against Mtorola s Mesa, Arizona
property. After receiving partial paynment of their clains fromthe
performance bonds posted by Industrial, the Trust Funds filed
anmended liens, with the Pipe Trades Trust Fund cl ai m ng entitl enent
to $105,241.66, and the Sheet Metal W rkers Trust Fund claimng
entitlenment to $43, 051. 58. The Trust Funds did not serve any
person or entity with a prelimnary twenty-day notice as set forth
in ARS. 8§ 33-992.01 (1992).

96 Faced with conpeting clainms to the funds it owed to
Industrial, Mdtorola declined to pay the funds to any party.
Performance sued Mdtorola and the Trust Funds (as well as other
parties who later were dismssed from the lawsuit) seeking to
establish that its lien had first priority, demanding paynent of
the funds held by Mtorola, and requesting an award of danages,
costs, and attorneys’ fees pursuant to A RS 8 33-420 (1994)
agai nst the Trust Funds for wongful filing of the Trust Funds’

liens. The Trust Funds countercl ai med, seeking a declaration that



their liens were first in priority to Performance’s lien and
payment of their <clains from the funds held by Mbtorola.
Eventual |y, Motorol a interpleaded the di sputed funds with the clerk
of the superior court in exchange for dism ssal fromthe |awsuit.
Upon the parties’ agreenent, the clerk of the court paid to
Performance all of the funds not clainmed by the Trust Funds, and

Performance and the Trust Funds then litigated the validity of the

Trust Funds’ liens in this action.
q7 On cross-notions for sumary judgnent, the trial court
rul ed that the Trust Funds had standing to assert a nmechanics’ lien

but that they were not exenpt from the prelimnary twenty-day
notice requirement of AR S. 8 33-992. 01(B) because the Trust Funds
were not a “person perform ng actual | abor for wages.” Because the
Trust Funds’ nmechanics’ liens were not properly perfected, the
trial court concluded that the interpl eaded funds shoul d be paid to
Performance. The trial court also denied Performance’ s notion and
the Trust Fund s cross-notion for summary judgnent on the i ssues of
Performance’s entitlenment to attorneys’ fees and/or damages for
wongful filing of the liens. Upon the parties’ stipulation, the
trial court entered judgnment pursuant to Arizona Rule of Givi

Procedure 54(b) on the issue of the validity of the Trust Funds’

liens. The Trust Funds tinely appeal ed.



DISCUSSION
A. Arizona’s Mechanics’ Lien Statutes
q8 This case turns upon the interpretation of Arizona's
mechani cs’ and materialnen’s liens statutes, specifically AR S.
88 33-981 (2000)° and -992.01(B). W review the trial court’s
sunmary judgnent de novo. See Great Am. Mortgage, Inc. V.
Statewide Ins. Co., 189 Ariz. 123, 125, 938 P.2d 1124, 1126 (App.

1997) (interpretation of statute is question of |aw).

19 Section 33-981 provides in relevant part:
A. [E]very person who labors or furnishes
prof essional services, materials, machinery,
fixtures or tools in the construction . . . of
any bui | di ng, or ot her structure or
I mprovenent, shall have a lien on such
building . . . for the work or |abor done or

prof essi onal services, materials, machinery,
fixtures or tools furnished .

D. A person required to give prelimnary
twenty day notice pursuant to 8 33-992.01 is
entitled to enforce the lien rights provided
for in this section only if he has given such
noti ce and has nmade proof of service .

(Enmphasi s added.) Section 33-992.01 provides in relevant part:

B. Except for a person performing actual
labor for wages, every person who furnishes
labor, pr of essi onal servi ces, mat eri al s,
machi nery, fixtures or tools for which a lien

3 The events at issue occurred in 1998. A RS § 33-981
was anended in 1998. Because the anmendnent is not relevant to the
i ssues raised herein, and for ease of reference, we cite the
current volunme and version of the statute.

6



otherwise may be clained under this article

shall, as a necessary prerequisite to the

validity of any claimof lien, serve the owner

. . ., the original contractor . . ., the

construction lender, if any, and the person

wi th whom the cl ai mant has contracted for the

purchase of those items wth a witten

prelimnary twenty day notice as prescribed by

this section.
(Enphasi s added.) The twenty-day notice nust be given before
recordi ng t he nechanics’ lien, nmust be given “not | ater than twenty
days after the claimant has first furnished |abor, professiona
services, materials, nmachinery, fixtures or tools to the jobsite,”
and must contain very specific types of information in a fornmat set
forth in the statute. A R S. 8§ 33-992.01(A)(4) and (O).
q10 Arizona’s lien statutes are renedial and should be
liberally construed to achieve their primary purpose of protecting
| aborers and material men. See, e.g., Kerr-McGee 0Oil Indus., Inc.
v. McCray, 89 Ariz. 307, 311, 361 P.2d 734, 736 (1961); Leeson v.
Bartol, 55 Ariz. 160, 168, 99 P.2d 485, 489 (1940); United Metro
Materials, Inc. v. Pena Blanca Properties, L.L.C., 197 Ariz. 479,
484, T 26, 4 P.3d 1022, 1027 (App. 2000); see also AR S § 1-
211(B) (1995) (“Statutes shall be liberally construed to effect
their objects and to pronote justice.”). Additionally, we
interpret the statutes in a nmanner consistent with the “realities

of the construction industry.” Bonus Elec., Inc. v. Slosser, 141

Ariz. 381, 384, 687 P.2d 389, 392 (App. 1984).



B. Are the Trust Funds Authorized to File Mechanics’ Liens?
q11 The parties first dispute whether fringe-benefit trust
funds are authorized to file nechanics’ |iens against the owner of
property on which a building or structure is constructed, or
whet her such trust funds are limted to the remedy of collecting on
the contractor’s bond. See United States Fidelity and Guar. Co. V.
Arizona State Carpenters Health and Welfare Trust Fund, 120 Ariz.
79, 584 P.2d 60 (App. 1978) (allowing trust funds to collect
agai nst contractor’s |license bond).
q12 The nechanics’ lien statute provides that “every person
who labors or furnishes professional services, materials,
machi nery, fixtures or tools in the construction . . . of any
building . . . shall have a lien on such building.” A RS 8§ 33-
981(A) (enphasis added). When the word “person” appears in a
statute, unless the context requires otherwise, it is defined
broadly to include “a corporation, conpany, partnership, firm
associ ation or society, as well as a natural person.” A RS § 1-
215(29) (Supp. 2001). Based on consideration of cases fromthis
and ot her jurisdictions, we conclude that the phrase “every person
who | abors” includes a fringe-benefit trust fund.
q13 In United States Fidelity, this court consi dered whet her
fringe-benefit trust funds nay seek recovery froma contractor’s
license bond for the contractor’s unpaid fringe-benefit

contri butions. See 120 Ariz. at 79-80, 584 P.2d at 60-61. The



Statute at issue in United States Fidelity, AR S. § 32-1152(D)

(1972), provided that the contractor’s license “bond or deposit

shall be subject to clains . . . by any person furnishing
labor . . . used in the direct performance of a construction
contract.” (Enphasis added.) Wiile a fringe-benefit trust fund

may not in common parl ance constitute a “person furnishing | abor,”
this court agreed with the analysis of the United States Suprene
Court, which held that trustees of a fringe-benefit trust fund were
aut hori zed claimants under a performance bond. United States ex
rel. Sherman v. Carter, 353 U.S. 210 (1957), superceded by statute
as stated in United States ex rel. Int’l Bhd. of Elec. Workers,
Local Union 692 v. Hartford Fire Ins. Co., 809 F. Supp. 523 (E D
M ch. 1992) (construing section 2(a) of the MIller Act, 40 US.C
§ 270b (1935), a statute simlar to § 32-1152(D)).* W concl uded
that the trust funds fell “within the class of persons entitled to
recover for the furnishing of I|abor” because the trust fund
contributions, as in Carter, were “part of the consideration which

the contractor agreed to pay for the services of |abor and

4 Section 2(a) of the MIler Act stated in part:

Every person who has furnished labor . . . in the
prosecution of the work provided for in such contract, in
respect of which a paynent bond is furnished under this
Act and who has not been paid in full . . . shall have
the right to sue on such paynent bond for the anount, or
t he bal ance t her eof



were part of the conpensation owed to the enpl oyees.” 120 Ariz. at
80, 584 P.2d at 61. To allow the trust funds to collect on the
bonds would inure to the benefit of the |laborers, thereby
furthering the statute’ s purpose of protecting persons who supply
| abor and materi al s. Id. at 81, 584 P.2d at 62. Thus, fringe-
benefit trust funds are entitled to seek recovery on behalf of
| aborers froma contractor’s bond for fringe-benefit contributions.
Id.

q14 Simlarly, the Trust Funds in this case are seeking to
recover fringe-benefit contributions that Industrial was required
to make to the Trust Funds on behalf of each | aborer based on the
nunber of hours worked. As in United States Fidelity, the
contributions were “part of the conpensation owed to the
enpl oyees.” I1d. at 80, 584 P.2d at 61. Thus, allow ng the trust
funds to assert a lien against the owner’s property for the benefit
of the laborers would further the purpose of the nechanics’ lien
statute—to protect the | aborers. See id.

q15 Mor eover, the phraseol ogy of the nmechanics’ |lien statute
i s anal ogous to the phraseol ogy of the contractor’s |license bond
statute at issue in United States Fidelity. Section 33-981 al |l ows
“every person who labors” to assert a lien on the building
constructed by his or her labor. This statutory | anguage, |ike the
| anguage at issue in United States Fidelity, when considered in

light of the statute’s purpose to protect the | aborers’ interests

10



in full paynent of all wages owed to them is broad enough to all ow
fringe-benefit trust funds to “fall within the class of persons
entitled to recover” on behalf of the "“person who |abors.”

q16 Per f or mance seeks to contrast the facts inthis case with

those in United States Fidelity by pointing out that collection on
a contractor’s bond entails direct action against the property of
the defaulting contractor but that permtting a trust fund to
enforce a nechanics’ lien would allowindirect collection renedies
agai nst an entity—the owner of the real property—that was not a
party to the contracts requiring trust fund contributions.?®
Contending that this distinction should prevent trust funds from
usi ng the mechanics’ lien statutes to collect unpaid contri butions,
Performance cites Indiana as an exanple of a state that
di sti ngui shes between trust funds’ assertion of clains against
contractors’ bonds and their entitlement to mechanics’ |ien clains.

Compare Indiana Carpenters Central & Western Indiana Pension Fund
v. Seaboard Sur. Co., 601 N E. 2d 352, 356 (Ind. C. App. 1992)
(trust funds may assert bond clains) with Edwards v. Bethlehem
Steel Corp., 517 N E. 2d 430, 432-33 (Ind. C. App. 1988) (trust
funds may not assert nechanics’ lien clainms); see also Sprinkler

Fitters v. F.I.T.R. Serv. Corp., 461 So.2d 144 (Fla. App. 1984)

° In United States Fidelity, we deemed it unnecessary “to
reach the issue of whether the union trust funds could assert a
|l i en agai nst the owner of the property.” 120 Ariz. at 82, 584 P.2d
at 63.

11



(union may not file mechanics’ lien for wunpaid benefits owed
pursuant to coll ective bargai ni ng agreenent).

q17 Most of the cases from other jurisdictions cited by
Performance are inapposite because the nechanics’ lien laws in
those states are strictly construed either as being in derogation
of the comon | aw or because of statutory nmandate. See Edwards,
517 N.E 2d at 432 (“In Indiana the nechanic’s lien statutes are in
derogation of the common |aw and the provisions of such statutes
which relate to the creation, existence or class of individuals
entitled to such alien are to be strictly construed.”); Sprinkler
Fitters, 461 So.2d at 146 (statute requiring that mechanics’ |iens
are “to be strictly construed and not to be given a |iberal
construction”). In contrast, Arizona has a long tradition of
liberally construing our lien statutes to ensure that |aborers
receive their bargai ned-for benefits. Supra, Y 10.

q18 Moreover, we are not persuaded by Performance’s attenpt
to distinguish the facts of this case fromthose in United States
Fidelity. Prelimnpnarily, as the successor to Industrial,
Performance’s status in this case is nore analogous to that of a
defaulting contractor than a third-party owner. More inportantly,
we reject Performance’s argunent that an enployee trust fund' s
ability to recover unpaid fringe benefits should vary dependi ng on
whet her recovery i s sought agai nst a contractor’s bond or by filing

a nechanics’ lien. No such distinction could be urged if the

12



af fected enployees, rather than Trust Funds, were asserting a
nmechani cs’ lien. As noted above, the fringe-benefit contributions
are a form of—and constitute a portion of—the wages the

contractor owes the |aborers and are therefore protectable

i nterests under the mechanics’ |ien statute.
q19 Instead, we agree with the cases fromjurisdictions that
have allowed trust funds to assert nechanics’ |ien clains. For

exanpl e, in Hawaii Carpenters’ Trust Funds v. Aloe Dev. Corp., 633
P.2d 1106 (Haw. 1981), the court held that enpl oyee-benefit trust
funds could use the nmechanics’ lien law to enforce its right to
collect contributions to the funds. The court explained that, if
the trust funds were unable to collect the required contributions,
the | aborers would not have been “paid in full” for the val ue of
their labor as set forth intheir collective bargai ni ng agreenents.
Id. at 1113 (citing Carter, 353 U. S. at 217-18). See also National
Elec. Indus. Fund v. Bethlehem Steel Corp., 463 A 2d 858, 861-62
(Md. 1983) (sane).

920 The Trust Funds are entitled to use the nmechanics’ lien
|l aws to collect unpaid trust fund contributions on behal f of union
enpl oyees.

C. Are the Trust Funds Exempt From the Preliminary Twenty-
Day Notice Requirement?

121 The parties next dispute whether the Trust Funds were

required to conply with the prelimnary twenty-day notice provision

13



set forth in AR S. 8 33-992.01. It is undisputed that the Trust
Funds did not conply; so, if conpliance is required, their liens
are invalid. See AR S. 8§ 33-981(D) (person who is required to
give prelimnary twenty-day notice may enforce lien rights only if
he or she has given such notice and nmade proof of service).

122 Unlike 8 33-981, 8 33-992.01 distinguishes between a
“person performing actual |abor for wages” and a “person who
furnishes |abor” when defining who nust provide a witten
prelimnary twenty-day notice. See AR S. 8§ 33-991. 02(B) (enphasis
added) . A “person perform ng actual |abor for wages” is not
required to provide the notice, but a “person who furnishes | abor”
(or professional services, materials, machinery, fixtures or tools)
must conply with notice requirenent. See id

923 The Trust Funds contend that, because they are “standi ng
in the shoes” of the persons who are perform ng |abor for wages,
for the purposes of asserting the |aborers’ rights under the
mechani cs’ lien | aws, see United States Fidelity, 120 Ariz. at 80-
81, 584 P.2d at 61-62, they are | i kew se “standing in the shoes” of
the | aborers (the “person[s] perform ng actual |abor for wages”)
for the purposes of the twenty-day notice statute, and therefore
need not conply. W disagree.

924 First, the policy considerations that warrant a |ibera

construction of the phrase “person who |abors” in § 33-981(A) do

not warrant a simlarly expansive construction of the phrase

14



“person perform ng actual | abor for wages” because preventing trust
funds fromasserting renedi es extended to “persons who | abor” ( see
A R S. § 33-981) or “persons who furnish labor” (see AR S. § 32-
1152) mght seriously inpair the trust funds’ ability and
obligation to collect the fringe-benefit contributions on behal f of
t he uni on workers who have earned them By contrast, a requirenent
that fringe-benefit trust funds conply with the prelimnary twenty-
day notice provision of § 33-992.01(B) wll neither inpair nor
unduly burden their ability to collect contributions on behalf of
the union enployees. The requirenent nerely adds an appropriate
procedural step of providing notice that union trust funds are
fully able to handle. See Nationwide Mut. Ins. Co. v. Ariz. Health
Care Cost Containment Sys., 166 Ariz. 514, 517, 803 P.2d 925, 928
(App. 1990) (“Although Arizona lien statutes are renedial and are
to be liberally construed, their provisions nust be strictly
followed.”); Bonus Elec., Inc., 141 Ariz. at 384, 687 P.2d at 392
(courts should interpret lien statutes consistently with “realities
of the construction industry”).

925 Second, the individual enployees working at a site may
not know that a twenty-day notice is required or have adequate
access to the information needed to file the notice (such as who
owns the property, the |legal description of the property, who the
contractors are, or how nuch labor they will invest in a given

proj ect). Thus, the evident purpose of exenpting these workers

15



fromthe requirenent to file a twenty-day notice is to relieve the
i ndi vi dual enpl oyees of the burden of filing a docunent item zing
these and other details each tinme they go to a new job site. By
contrast, a trust fund, which is nanaged by trustees who are
expected to be experienced in nmatters related to construction
contracts, can readily obtain the requisite information to protect

the fund's interests and the interests of its beneficiaries.

926 Third, a general rule of statutory construction requires
that “[when statutory |anguage gives rise to different
interpretations, . . . we wll adopt the interpretation that is

nost har noni ous with the statutory schene and | egi sl ati ve purpose.”
See State v. Pinto, 179 Ariz. 593, 596, 880 P.2d 1139, 1142 (App.
1994). The mechanics’ lien laws and the contractor’s bond | aws
have simlar purposes: to protect |aborers and material mnen who
work on construction projects. Thus, to the extent possible, we
Wil construe simlar ternms in the statutes in harnony. See
generally Arizona Gunite Builders, Inc. v. Continental Cas. Co.,
105 Ariz. 99, 102, 459 P.2d 724, 727 (1969) (contractor’s bond
statute was intended “to enconpass all the enunerated persons in
section 33-981(A)”). The phrase used in 8 33-992.01(B) to descri be
persons who rnust conply with the twenty-day notice requirenment
(“person who furnishes labor”) is nearly identical to the phrase
used in the statute at issue in United States Fidelity ("person

furni shing |abor”). In that case, we held that fringe-benefit

16



trust funds “fall within the class of persons entitled to recover
for the furnishing of labor.” 120 Ariz. at 80, 584 P.2d at 61.
Consi stency suggests that they also fall within that sane class
(“person who furnishes labor”) in the nechanics’ lien statutes.
The cl ass of “person[s] who furnish[] labor” in the mechanics’ |ien
statutes nust file and serve a witten prelimnary twenty-day
notice before filing a notice and claimof lien. See AR S. § 33-
992. 01(B).

q27 Fourth, interpreting 8 33-992.01(B) as the Trust Funds
suggest would blur the legislature’'s carefully drawn distinction
between those “performng actual I|abor” and those “furnishing
| abor” or other itens in connection wth a construction project.
The right to perfect a lien without giving prior notice of
potential lien rights is given only to those who “perform act ual
| abor” for a construction project. All others must provide notice
to the owner or other party whose property will be subject to the
lien and are entitled to alien only for suns earned after the date
that is twenty days prior to the notice. See ARS. § 33-
992.01(C, (E). This notice requirenent is intended to protect
persons who may be subject to such liens from exposure to double
liability. See Arizona Laborers, Teamsters & Cement Masons Local
395 Health & Welfare Trust Fund v. New Pueblo Constructors, Inc.,
131 Ariz. 278, 280, 640 P.2d 209, 211 (App. 1982). Although an

owner has presunptive notice of potential clains by |aborers who

17



are on the site working, see Bonus Elec., Inc., 141 Ariz. at 384,
687 P.2d at 392, an owner does not have presunptive notice of
potential clainms by others making clains on their behalf.

928 In summary, when determining who is entitled to assert
the contractor’s bond and nechanics’ lien renmedies, we interpret
the statutes broadly to protect the interests of persons the
statutes were designed to protect. Thus, in United States Fidelity
we held that trust funds qualify as “persons who furnish |abor”
within the nmeaning of 8§ 32-1152. W now hold that trust funds,
acting to recover unpaid fringe-benefit contributions, qualify as
“persons who labor” wthin the meaning of § 33-981(A).
Nonet hel ess, because the legislature, in delineating who nust
provide a witten prelimnary twenty-day notice, has nade § 33-
992.01(B) applicable to “every person who furnishes | abor” except
“a person perform ng actual | abor for wages,” the Trust Funds were
subject to the prelimnary twenty-day notice requirenent to assert
lien rights on behalf of their beneficiaries.

929 Because it is undisputed that the Trust Funds failed to
conply with the prelimnary twenty-day notice requirenent, their

liens are invalid.?®

6 In light of our resolution of this issue, we need not
address Performance’s additional argunent that the Trust Funds
liens were invalid because they did not adequately identify the
lien claimants. Simlarly, we need not consider whether all of the
Trust Funds, or only sone of them qualify as “fringe-benefit trust
funds” entitled to assert clains on behalf of the union workers.

18



D. Costs and Attorneys’ Fees on Appeal

130 As the prevailing party on appeal, Performance is
entitled to an award of its costs. See AR S. § 12-341 (1992).
131 Per f ormance additionally requests an award of attorneys’
fees on appeal pursuant to AR S. 88 33-995(A) and (D) (2000), and
-420 (2000). Performance contends that 8 33-995 allows a person
who i s obligated to defend a property owner against alien claimto
assert the owner’s rights pursuant to § 33-420. Section 33-420
allows a property owner to collect attorneys’ fees and damages if
the lien claimant recorded the Iien while knowi ng that the |ien was
i nval i d. Performance requests only an award of attorneys’ fees
pursuant to this section, noting that the issue of its entitlenment
to damages has not yet been litigated in the trial court.

132 Because the danmmges issue has not yet been litigated in
the trial court, the record does not support Perfornmance’s
contention that the Trust Funds knewthat their |iens would be held
invalid. In fact, thetrial court specifically ruled that materi al
I ssues of fact existed on this issue, requiring trial. Mreover,
the legal issues raised in this appeal are issues of first
inpression in Arizona and were reasonably debatable under the
exi sting case |aw We, therefore, decline to award fees to
Per f ormance under 8§ 33-420. |n doing so, we express no opinion on
the nmerits of Performance’s claimin the trial court for damages

and attorneys’ fees.
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CONCLUSION
933 The trial court’s judgnent s affirmed. W deny
Performance’ s request for attorneys’ fees and grant its request for

costs wupon conpliance with Arizona Rule of Civil Appellate

Procedure 21.

PH LI P HALL, Judge

CONCURRI NG

SUSAN A. EHRLI CH, Presiding Judge

DANI EL A. BARKER, Judge

20



