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GARBARINO, Presiding Judge
11 We are called upon to determine the effect, if any, that

a disclainmer of warranties, or an “as is” provision, in a purchase

contract for comrercial property has on a vendor’s duty to disclose



defects in the physical condition of a property being sold. W
hold that | atent defects in a property sold “as is” that are known
to the vendor nust be disclosed to the purchaser. W also hold
that a vendor may be held liable for negligent nondisclosure of
facts basic to the transacti on when the purchaser is precluded by
t he vendor from di scovering those facts.
q2 The appellants, Pinma Capital Mnagenent Conpany and
Lincoln Life & Casualty, appeal a jury verdict awardi ng $3, 690, 000
i n damages to the appel | ees, The S Devel opnent Conpany and Presidio
North Limted Partnershinp, for the appellants’ negl i gent
nondi scl osure of facts basic to the parties’ transaction. For the
follow ng reasons, we affirm
FACTUAL AND PROCEDURAL HISTORY
13 Because this is an appeal froma jury verdict, we view
the evidence in the light nost favorable to upholding the jury
verdi ct. Warrington v. Tempe Elementary Sch. Dist. No. 3, 197
Ariz. 68, 69, T 4, 3 P.3d 988, 989 (App. 1999). The appellees
pur chased two Phoeni x apartnment conpl exes, Presidio North and Bel
Tower, fromthe appellants in July 1993. Both purchase contracts
cont ai ned substantially simlar provisions, which stated:
Disclainmer of Warranties. Buyer acknow edges t hat

except as expressly set forth in this Agreenent, Seller

makes and has namde no representations or warranties of

any kind whatsoever, including but not Ilimted to

warranties concerning the condition of title, physical

condi tion, encroachnents, access, zoning, value, future

val ue, i ncone potential, any survey, environnental report
or other information prepared by third parties, |oan
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assumability, [ or the presence on or absence from the
Property of any hazardous nmaterials or underground
storage tanks. Buyer 1is purchasing the Property as a
result of its own examination thereof in its “AS IS”
condition, and upon the exercise of its own judgment and
investigation.

(Enphasi s added.) Both contracts also contained provisions
granting the appellees the right to inspect the property:

Buyer’'s |nspection. During the Review Period
described . . . below, Buyer and Buyer’'s agents,
servants, enployees and independent contractors shal
have reasonabl e access to the Property for the purpose of
i nvestigating the condition of the sane, and for any
ot her reasonabl e purpose which relates to the potenti al
use, occupancy, operation and nmaintenance of the
Property; provided, however, that in conducting such
I nvestigations . . . (ii) Buyer shall not injure or
damage the Property . .

(Enphasi s added.)

T4 Prior to the cl ose of escrows, the appell ees retained two
engi neering firns to i nspect each of the buil dings to be purchased.
The inspections did not reveal any substantial problens with the
pl unbing in the buildings. Approximtely two years after closing,
however, the appell ees | earned t hat pol ybutyl ene pi pe (PB pi pe) had
been used in both Presidio North’s and Bell Tower’s plunbing. PB
pipe is a defective type of flexible tubing that will fail and | eak
when it is used to transport warm water under normal water

pressures.? The appellants claimthat they were not aware that PB

! The purchase contract for Bell Tower did not contain the
di scl ai mer of | oan assumability.

2 See Barrett v. United States Brass Corp., 864 S.W2d 606,
612 (Tex. C. App. 1993) (“A pol ybutyl ene plunmbing systemconsists
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pi pe had been used in the buil dings when they sold the buildings to
the appell ees and, therefore, they could not and did not disclose
that condition to the appellees prior to the sale.

15 The appellees sued the appellants alleging fraud and
nondi scl osure for failing to disclose the defective plunbing prior
to the cl ose of escrows. The appellants noved for summary j udgnent
arguing that the “as is” provisions in the purchase contracts
relieved themof any duty to disclose the defective plunbing, even
if they had actual know edge of the condition. The trial court
denied the appellants’ summary judgnent notion and the case
proceeded to trial. The trial court granted the appellants’ notion
for judgnent as a matter of |aw on the appell ees’ punitive danages
claimafter the case-in-chief, but denied the appellants’ notions
for judgnent as a matter of |aw on the other causes of action after
the close of all of the evidence, and after the jury rendered its
verdict. The trial court also denied the appellants’ notion for a
new trial and notion to alter or anend the judgment. The jury
returned a verdict in favor of the appellants on the fraud cl aim

but awarded the appellees $3,690,000 in danages on the

of nolded plastic (Celcon) insert fittings, polybutylene pipe
extruded from pol ybutylene resin, and alum num or copper crinp
rings. Plunbers install the plunbing systemby placing the crinp
ring over the end of the pipe, pushing the fitting inside the pipe,
and then using a crinp tool to crinp the ring around t he outside of
the pipe and fitting. The pressure fromthe crinp ring deforns the
pipe and the fitting to make a water-tight seal wth the
fitting.”), rev’d, Amstadt v. United States Brass Corp., 919 S. W 2d
644 (Tex. 1996).



nondi scl osure claim The appellants tinely appeal ed. W have

jurisdiction pursuant to Arizona Revised Statutes (ARS.) 8§ 12-

2101(B) and (F) (1) (1994).

16
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ISSUES
The appellants raise the follow ng i ssues on appeal :

Whet her the trial court erred by denying the appellants’
nmotion for judgnent as a matter of law in light of the
purchase contracts’ “as is” clauses;

Whet her the trial court erred by refusing to give an
instruction on the |l egal effect of an “as is” clause;

Whet her the trial court erred by instructing the jury
that the appellants could have inputed know edge of the
def ecti ve pl unbi ng;

Whet her the trial court erred by precluding evidence of
repairs made to the defective plunbing paid for by
settl enent proceeds fromthe plunbing manufact urer;

Whet her the trial court erred by precluding evidence of
the appellants’ offer to rescind the purchase contracts;

Whether the trial court erred by refusing to give the
jury an avoi dabl e consequences instruction; and

Whet her sufficient evidence supported the jury’'s
consequenti al danmages award.

DISCUSSION

The “As I s” Provi sions and the Appell ants’ Mtion for Judgnent

as a Matter of Law

The appel l ees’ claimfor nondisclosure is predicated on

the Restatenent (Second) of Torts 8§ 551 (1977). The appel | ees

devote nmuch of their brief to refute the appellants’ argunent that

the “as is” clauses in the purchase contracts relieve themof tort

liability for nondisclosure. The appellants are not, however
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arguing that the insertion of the “as is” clauses in the purchase
contracts relieves them as a matter of law, of all tort liability
for nondi scl osure. Rat her, they argue that the “as is” clauses
pertain only to one elenent of the tort of nondi scl osure-the duty
el enent .
q8 Section 551 of the Restatement (Second) of Torts places
the burden on a plaintiff who clains that a defendant negligently
failed to disclose facts basic® to the transacti on:
(1) One who fails to disclose to another a fact that he
knows may justifiably induce the other to act or refrain
fromacting in a business transaction is subject to the
sane liability to the other as though he had represented
the nonexistence of the matter that he has failed to
di sclose, if, but only 1if, he 1is under a duty to the
other to exercise reasonable care to disclose the matter
in question.
Rest at ement (Second) of Torts 8 551(1) (enphasis added). The

appel l ants do not dispute that the appellees argued, and the jury

was instructed, that the appellants’ duty to disclose arose under

3 The Restatenent (Second) of Torts describes a fact basic to
the transaction as

a fact that is assuned by the parties as a basis for the
transactionitself. It is a fact that goes to the basis,
or essence, of the transaction, and is an inportant part
of the substance of what is bargained for or dealt wth.
O her facts may serve as inportant and persuasive
i nducenments to enter into the transaction, but not goto
its essence. These facts may be material, but they are
not basi c.

Rest at enent (Second) of Torts 8§ 551 cnt. j.
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8 551(2)(e) of the Restatenent (Second) of Torts, which provides as

foll ows:

(2) One party to a business transaction is under a duty
to exercise reasonable care to disclose to the other
before the transaction i s consunmmmat ed,

(e) facts basic to the transaction, if he
knows that the other is about to enter
into it under a mstake as to them and

t hat t he ot her, because of t he
rel ati onshi p between them the custons of
t he trade or ot her obj ective

ci rcunst ances, woul d reasonably expect a
di scl osure of those facts.

Restatenent (Second) of Torts 8 551(2)(e). Essentially, the
appellants argue that they were under no duty to disclose the
defective plunbing to the appellees by operation of the “as is”
cl auses; that the “as is” clauses effectively shifted the burden of
di scovering the defect to the appellees and, therefore, the
appel l ants are not liable for the appellees’ failure to discover
the defect, and they shoul d have been granted judgnent as a matter
of | aw.

q9 First, we find nerit in the appellees’ argunent that the
exi stence of an “as is” provision in a purchase contract generally
operates only as a waiver of breach of warranty clains, not tort
clains. See, e.g., Salt River Project Agric. Improvement & Power
Dist. v. Westinghouse Elec. Corp., 143 Ariz. 368, 384, 694 P.2d
198, 214 (1984) (stating that “[while parties to a contract may

‘disclaimresponsibility for any potential [tort] liability .
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they must expressly spell out their intention’” (enphasis added)
(quoting Penn. Glass Sand Corp. v. Caterpillar Tractor Co., 652
F.2d 1165, 1175 (3d Cr. 1981))); Mardan Corp. v. C.G.C. Music,
Ltd., 600 F. Supp. 1049, 1055 (D. Ariz. 1984) (“[T]he warranty
disclaimer is effective to preclude only causes of action which are
based upon breach of warranty theory.”), aff’d, 804 F.2d 1454 (9th
Cr. 1986); Southland Corp. v. Ashland 0il, Inc., 696 F. Supp. 994,
1001 (D.N.J. 1988) (“[Aln ‘as is’ provision is nerely a warranty
di scl ai ner and as such precludes only clains based on breach of
warranty.”); Prudential Ins. Co. of Am. v. Jefferson Assocs., 896
S.W2d 156, 162 (Tex. 1995) (“A buyer is not bound by an agreenent
to purchase sonething ‘as is’ that he i s i nduced to nake because of
a fraudul ent representation or conceal nent of information by the
seller.”). A review of the disclaimer provisions at issue here
does not evince an intent by the appellees to waive any tort
remedi es that may be available to them

q10 We al so agree with the appellants’ argunent that the “as
I s” clauses may affect the duty of a vendor to disclose facts that
are basic to the transaction and, therefore, preclude tort
liability. W do not agree with the appellants that the facts of
this case relieve them as a matter of law, fromthe obligation to
di scl ose the defective plunbing.

111 We begin by recognizing that Arizona law “inplies a

covenant of good faith and fair dealing in every contract” so that



“neither party will act to inmpair the right of the other to receive
the benefits which flow from their agreenent or contractual
rel ati onship.” Rawlings v. Apodaca, 151 Ariz. 149, 153, 726 P.2d
565, 569 (1986). In keeping with the covenant of good faith and
fair dealing, we hold that a vendor must di scl ose latent defects in
property that are known to the vendor, notw thstanding the
exi stence of a burden-shifting “as is” clause or disclainer of

warranties.?

q12 A latent defect is defined as “[a] hidden or conceal ed
def ect. One which could not be discovered by reasonable and
custonmary observation or inspection . . . .7 Bl ack’ s Law

Dictionary 611 (Abridged 6th ed. 1991). Nondi scl osure to the

4 See Haney v. Castle Meadows, Inc., 839 F. Supp. 753, 757 (D.
Colo. 1993) (“While the parties can contractually alter the
allocation of risk as to defects of which neither party has
knowl edge, a seller who actually knows there is a | atent defect on
t he property and chooses not to reveal this to the purchaser cannot
hi de behind contract |anguage purporting to shift the risk of
nondi scl osure to the purchaser.” (citing Brewer v. Brothers, 611
N.E. 2d 492, 495 (Chio C. App. 1992))); Stemple v. Dobson, 400
S.E. 2d 561, 567 (W Va. 1990) (“[T]he existence of an ‘as is’
clause in a contract of sale for real estate will not relieve the
vendor of his obligation to disclose a condition which
substantially affects the value or habitability of the property and
whi ch condition is known to the vendor, but not to the purchaser,
and would not be disclosed by a reasonable and diligent
i nspection.”); Mulkey v. Waggoner, 338 S.E 2d 755, 757 (Ga. C
App. 1985) (“[T]he effect of an ‘as is’ clause on the passive
concealment liability arising out of the duty to disclose
concerns itself with obvious defects or at |east those which are
reasonably discernable.”). But see Eiland v. Coldwell Banker
Hunter Realty, 702 N. E. 2d 116, 123 (Chio C. App. 1997) (“If a
pur chase agreenent states that the buyer purchases real property in
its ‘“as is’ physical condition . . . the vendor has no duty to
di scl ose | atent defects.”).



purchaser of latent defects known to the vendor “inpair[s] the
right of the [purchaser] to receive the benefits” of the contract.
Rawlings, 151 Ariz. at 153, 726 P.2d at 569. The very nature of a
| atent defect precludes the discovery of the defect upon a
reasonabl e i nspection. To hold otherwi se would allow vendors to
conceal latent problens with the property and “hi de behi nd contract
| anguage purporting to shift the risk of nondisclosure to the
purchaser.” Haney, 839 F. Supp. at 757. W are confident that
this result would offend the inplied covenant of good faith and
fair dealing that the law incorporates into every contract. See
Rest atenment (Second) of Torts 8 551 cmt. 1. If the defective
plumbing was a |atent defect known to the appellants and that
defective plunbing was a fact basic to the transaction, the
appel lants were under an obligation to disclose that condition
regardl ess of the “as is” clause.

q13 We al so find support for our holding in the comentary to
8§ 551 of the Restatement (Second) of Torts. Comrent j states in
part that “[i]f the parties expressly or inpliedly place the risk
as to the existence of a fact on one party or if the law places it
there by custom or otherwise the other party has no duty of
di scl osure.” Restatenent (Second) of Torts 8 551 cnt. j. An “as

is” clause shifts the burden of discovering those facts that are

basic to the transaction. The comentary indicates, however, that
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the burden shifts to the other party to discover patent facts--
facts that are di scoverabl e upon a reasonabl e i nspection.?®

The rule stated in Subsection (1) reflects the

traditional ethics of bargaining between adversaries, in

t he absence of any special reason for the application of

a different rule. When the facts are patent . . . there

is no obligation to give aid to a bargaining antagonist

by disclosing what the defendant has himself discovered.
Rest at enent (Second) of Torts 8 551 cm. k; see also Lorenzo v.
Noel, 522 N.W2d 724, 726-27 (Mch. C. App. 1994) (“‘As is’
cl auses allocate the risk of loss arising fromconditions unknown
to the parties. . . . "As is’ clauses also transfer the risk of
| oss where the defect should have reasonably been di scovered upon
i nspection, but was not.” (citation omtted)); Jaffe v. Bolton, 817
S.W2d 19, 25 (Tenn. C. App. 1991) (“[An] ‘as-is’ clause basically
refers to the obvious or reasonably discernible defects in the
property.”); Conahan v. Fisher, 463 N.W2d 118, 119 (Mch. C. App.
1990) (per curiam (“Cenerally, the buyer bears the risk of |oss
under an ‘as is’ contract unless the seller fails to disclose
conceal ed defects known to him?”); C. Lambert & Assocs. v. Horizon
Corp., 748 P.2d 504, 507 (N.M 1988) (“[Aln ‘as is’ clause provides
absolute protection to a seller . . . only when the buyer and

sell er possess equal know edge of the property.”); WIIliam L.

Prosser, Handbook of the Law of Torts 8 106, at 697-98 (4th ed.

> Black’s Law Di ctionary defines a “patent defect” as one that
“is plainly visible or which can be discovered by such an
i nspection as would be made in the exercise of ordinary care and
prudence.” Black’s Law Dictionary 779 (Abridged 6th ed. 1991).
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1971) (“[T] here has been a rather anorphous tendency on the part of
nost courts to find a duty of disclosure in cases where the

def endant has speci al know edge, or neans of know edge, not open to

the plaintiff . . . . This has now generally been extended to any
facts or conditions basic to the transaction . . . .”7).
114 Even if we assume that the plunbing defect in this case

was a “patent defect,” the jury was free to conclude that the “as

i s” clauses did not protect the appellants because the buyers were
not given a chance to investigate. The Restatenent (Second) of
Torts further indicates that “when the plaintiff has equal
opportunity for obtaining information that he may be expected to
utilize if he cares to do so,” then the defendant is not under a
duty to disclose. Restatenent (Second) of Torts 8§ 551 cnt. k. The
evi dence devel oped at trial denonstrates that, even if the pl unbing
defects were patent defects, the appellees did not have an “equal
opportunity” to discover the defects because 1) the defective pipe
was buried six inches inside the walls; 2) the contracts precluded
the appellees from damaging the property; 3) the appellants’
property manager would not allow the appellees to inspect inside
the walls of either building; and 4) all visible plunbing was
copper piping. This is |ogical because, although a defect coul d be
di scovered upon inspection, preventing a party from conducting an

i nspection effectively turns what nmay be a patent defect into an

undi scover abl e-i n-fact | atent defect.
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q15 Sinply stated, in the face of an “as is” sale, the rule
of caveat emptor continues to apply and the vendor may be i nsul at ed
fromliability for nondisclosure of facts basic to the transaction
if the facts at issue are patent, or if the purchaser has been
given an appropriate opportunity to discover |latent defects. See
Universal Inv. Co. v. Sahara Motor Inn, Inc., 127 Ariz. 213, 215,
619 P.2d 485, 487 (App. 1980) (applying caveat emptor to the sale
of real property when the defect woul d have been di scovered upon a
reasonabl e inspection and the evidence did not indicate that the
pur chaser was prevented frominspecting). |If the vendor fails to
disclose a known |atent defect or fails to give appropriate
opportunity to discover |atent defects, caveat emptor does not
apply and the vendor nust disclose the defect or, at a m nimum be

subject to tort liability for nondisclosure.®

¢ Several courts have determ ned that the failure of a vendor
to disclose a known |atent defect to a purchaser is evidence of
fraud. See Stemple, 400 S.E. 2d at 566, and cases cited. Wether
the failure to disclose a known |atent defect anobunts to fraud,
however, is not before us. Although the issue we are deciding is
whet her a failure to disclose can be a basis for tort liability for
negl i gent nondi scl osure, sone earlier fraud cases do assist us in
illum nating the existence of the duty to disclose.

There is nmuch authority to the effect that if one party
to a contract or transaction has superior know edge or
knowl edge which is not within the fair and reasonabl e
reach of the other party and which he could not discover
by the exercise of reasonable diligence, or neans of
know edge whi ch are not open to both parties alike, he is
under a Jlegal obligation to speak, and his silence
constitutes fraud .

williams v. Benson, 141 N.W2d 650, 653 (Mch. C. App.) (enphasis
13



q16 “We reviewde novo atrial court’s ruling on a notion for
[judgnent as a matter of law].” Monaco v. HealthPartners of S.
Ariz., 196 Ariz. 299, 302, 71 6, 995 P.2d 735, 738 (App. 1999). “A
trial court should grant a notion for [judgnent as a matter of |aw
only when the facts presented in support of a claimhave so little
probative value that reasonable people could not find for the
cl ai mant.” Id. Moreover, “we nust view the evidence nost
favorably to sustaining the jury' s verdict, and nust not disturb
that verdict *if reasonable mnds could differ as to the inferences

to be drawn fromthe facts. Anderson v. Nissei ASB Mach. Co.,
197 Ariz. 168, 172, T 10, 3 P.3d 1088, 1092 (App. 1999) (quoting
Adroit Supply Co. v. Elec. Mut. Liab. Ins. Co., 112 Ariz. 385, 390,

542 P.2d 810, 815 (1975)).

added) (quoting 23 Am Jur. 2d Fraud and Deceit 8 80), rev’d for a
trial on the merits, 378 Mch. 721 (M ch. 1966); see also Brooks v.
Ervin Constr. Co., 116 S.E.2d 454, 457 (N.C. 1960) (“Were materi al
facts are accessible to the vendor only, and he knows themnot to
be within the reach of the diligent attention, observation and
judgnent of the purchaser, the vendor is bound to disclose such
facts, and make them known to the purchaser.”); Kaze v. Compton,
283 S.wW2d 204, 207 (Ky. 1955) (“[Alctionable fraud or
m srepresentation by a vendor may be by conceal nent or failure to
di sclose a hidden condition or a material fact . . . . | f
deception is acconplished, the formof the deceit is immterial.”);
Rothstein v. Janss Inv. Corp., 113 P.2d 465, 467 (Cal. Dist. C.
App. 1941) (hol ding that a vendee’ s personal inspection of property
is not a defense to fraud when the vendor knew of the defects, “and
‘where material facts are accessible to the vendor only, and he
knows themnot to be within the reach of the diligent attention and
observation of the vendee, the vendor is bound to disclose such
fact to the vendee.’” (quoting G auser v. Taylor, 112 P.2d 661, 662
(Cal. Dist. C. App. 1941))).

14



q17 All of the issues raised with regard to the “as is”
cl auses are questions of fact for the jury. It is for the jury to
determine if the defective plunbing was a fact basic to the
transaction, see Restatenment (Second) of Torts 8§ 551 cnt. |,
whet her a defect is latent or patent, see Tassan v. United Dev.
Co., 410 N E. . 2d 902, 910 (IIl. App. C. 1980) (“It would appear
that whether a defect is latent or patent is generally a question
of fact since it depends on a standard of reasonableness in the
given circunstances.”), whether the appellants knew about the
defective plunbing, see Favour v. Joseff, 5 Ariz. App. 244, 246,
425 P.2d 432, 434 (1967) ("The questions of intent and know edge
are questions of a state of mnd and the state of m nd whi ch nust
be determned is that of a party. These questions are questions of
fact . . . .”7), whether the appellees undertook a reasonable
i nspection, see de la Cruz v. State, 192 Ariz. 122, 124 n.3, 1 8,
961 P.2d 1070, 1072 n.3 (App. 1998) (“[T]he jury' s role was .

to determ ne whether the State breached its duty to act reasonably
[when wundertaking an inspection] . . . .7”), and whether the
appel l ants di d not give the appel |l ees equal opportunity to di scover
the defect. See Restatenment (Second) of Torts 8§ 551 cnt. m
(“[Disputed facts bearing upon the existence of the duty, as for
exanpl e the defendant’s know edge of the fact, [or] the other’s
i gnorance of it or his opportunity to ascertainit . . . are to be

determned by the jury . . . .”7). Viewing the evidence in the
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light nost favorable to upholding the jury's verdict, we concl ude
t hat reasonable minds could differ on the inferences to be drawn
fromthe evidence. The appellants were not entitled to judgnment as
a matter of | aw nerely because the purchase contracts contai ned “as
i s” clauses.

q18 The dissent nmakes a good point. It appears, however,
that the dissent posits that a contract containing an “as is”
clause relieves the seller of the obligation to act in good faith,
which is the obligation of every contracting party. The choice we
are given is to elevate form over the noral and ethical duties
i nherent in our day-to-day |lives. W choose the latter--that which
reaffirnms the policies underlying the covenant of good faith and
fair dealing.

1. The Trial Court’'s Refusal to Gve an Instruction on the “As
| s” d auses

q19 The appel | ants next contend that the trial court erred by
failing to give the jury an instruction on what the | egal effect of
an “as i s” clause had on the underlying transaction. Although both
parties requested an “as is” instruction, the trial court did not
gi ve one. The appellants submtted the following instruction

“The “as is’ clause in a contract puts the buyer on notice that the
property may be defective, and it precludes the buyer from
justifiably relying on the seller’s silence as a warranty of

fitness.” The appellees’ proposed instruction stated:
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The real ty purchase contracts under which plaintiffs
purchased the apartnent conplexes at issue contain a
disclaimer of warranty clause that provides in part:
“Buyer is purchasing the property as aresult of its own
exam nation thereof in its "AS 1S condition, and upon
the exercise of its own judgnent and investigation.”
Al t hough that clause nmay be considered as evidence, a
party cannot free hinself fromfraud or m srepresentati on
with a clause in a contract. Causes in realty purchase
contracts do not preclude actions by buyers for non-
di scl osure.
920 “In order to properly preserve an objection to jury
i nstructions on appeal, counsel nmust state distinctly what i s being
objected to and the grounds for the objection.” Wwilliams ex rel.
Dixon v. Thude, 180 Ariz. 531, 533, 885 P.2d 1096, 1098 (App.),
review granted in part (1994), aff’d, 188 Ariz. 257, 934 P.2d 1349
(1997); Ariz. R Cv. P. 51(a) (“No party may assign as error the
giving or the failure to give an instruction unless that party
objects thereto before the jury retires to consider its verdict,
stating distinctly the matter objected to and the grounds of the
objection.” (enphasis added)). “The purpose of this rule is to
fully advise the trial court of the basis of alitigant’s position
so that it may not be led into involuntary error.” Edward
Greenband Enters. of Ariz. v. Pepper, 112 Ariz. 115, 118, 538 P.2d
389, 392 (1975).
121 We conclude that the appellants failed to preserve this
i ssue for appeal. First, although not dispositive of the issue,

the appellants’ objection to the appellees’ proposed jury

i nstructions was devoid of any objection to the inclusion of the
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appel | ees’ proposed “as is” instruction. Second, when the parties
were settling final jury instructions with the trial court, counsel
for the appellants stated that “[t] he objection to the [appellees’
‘as is’'] instruction is sinply if you' re going to be giving an
instruction like that, we are asking that you also give [the
appel lants’] proposed jury instruction No. 5, which is an
addi tional sentence that talks about the as is clause.” VWhen
advised by the trial court that it was “not inclined to give
either” instruction because it felt that both proposed i nstructions
were argunentative, counsel for the appellants responded, “That’s
anot her option.” The appellants’ counsel continued, “Like | said,

your Honor, if you're going to give one, we are asking you to give

t he other. We can live with neither one of those.” (Enphasis
added.) The trial court then stated, “I’mnot going to give either
one.” That was the end of the discussion. Cearly, the appellants

objected to the giving of only the appellees’ instruction wthout
t he appel l ants’ instruction, but they naintained that they would be
satisfied if neither instruction was given. Accordingly, the
appel | ants cannot predicate error uponthe trial court’s refusal to
give any “as i s” instruction because they have wai ved t hat i ssue on
appeal .

q22 We also note that the trial court, even though refusing
to give either instruction, did permt both parties to “say what

you want about an as is clause in closing argunent.” The
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appel l ants capitalized on the trial court’s perm ssive gesture and
argued as foll ows:

Since nmy clients didn’'t make any representations, they
didn’t make any fal se ones.

And that’s the significance of all this business
about the contracts and this as is and all of that. They
did an as is deal. They said you have the right to
i nspect. As 1is neans, you know, we are letting you
decide in your judgnent whether you want to buy these
pl aces or not.

You got to decide. That’s why you get to, you know,
kick the tires. W want to sell them so you decide if
you want them Just like if you bought a car as is.
It’s eight years old. Nobody knows whether the
carburetor is going to last a day, a week, a year, so
we're selling it as is.

That’ s why we are not naki ng any representations to
the [appellees] in this case, because we are selling

property as is. |If we weren't selling them as is, we
woul d make sone representations, | guess. . . . It’s just
a business decision that was sold as is, bought as is.
There’s nothing wong with that. It’s not like it’'s

agai nst the | aw.
(Enphasi s added.)

I1l1. The Trial Court’'s | nputed Know edge | nstruction

923 The appellants contend that the trial court commtted
reversible error by allowing the jury to consi der inputed know edge
of the plunbing defect flowing fromthe appellants’ agents to the
appel l ants, rather than instructing the jury that, under 8§ 551 of
t he Restatenent (Second) of Torts, the appellants were required to
have actual know edge of the defect. This issue has been preserved

for appeal.
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924 W first determne whether § 551 of the Restatenent
(Second) of Torts requires a principal to have actual know edge as
opposed to constructive know edge inputed to it by an agent. If we
conclude that actual know edge is required, the trial court’s
instruction on inputed knowl edge was reversible error. “A jury
verdict will not be overturned because of the jury instructions
that were given unless there is substantial doubt as to whether or
not the jury was properly guided in its deliberations.” Catchings
v. City of Glendale, 154 Ariz. 420, 424, 743 P.2d 400, 404 (App.
1987).

925 The appel l ants’ argunent is not well taken. A review of
our comon |law, the Restatenent (Second) of Torts, and the
Rest atenment (Second) of Agency indicates that know edge i nputed
froman agent to its principal can satisfy the requirenents for

nondi scl osure under 8 551 of the Restatenent (Second) of Torts. As

a general proposition, “know edge acquired by an agent in the
course of enploynent is inputed to the principal. . . . [and] is
prem sed on the presunption that the agent wll perform his

obligation to give his principal all know edge relevant to the
principal’s protection and interest.” Manley v. Ticor Title Ins.
Co. of Cal., 168 Ariz. 568, 572, 816 P.2d 225, 229 (1991).

926 The appellants argue that the term “know wthin the
nmeaning of 8 551 of the Restatenent (Second) of Torts sonehow

requi res actual know edge. The appellants incorrectly prem se

20



their argunent on the notion that a negligent nondi scl osure claim

has a “deceit conmponent,” and, therefore, that the state of m nd of
an agent cannot be inputed to the principal. W disagree. See
Rest at ement (Second) of Agency § 257 cnt. b (1958) (“A principal,
although personally innocent, 1S liable in an action of deceit
under the rule stated in this Section [Msrepresentations; in
General] if the agent’s conduct constitutes deceit.” (enphasis
added)); id. 8 261 cnt. a (“The principal is subject to liability
[for his agent’s fraud] under the rule stated in this Section
although he is entirely innocent . . . .”); id. 8 272 cnmt. ¢ (“In
determining tort liability, the know edge which the actor has or
shoul d have is usually of great inportance. This is particularly
true in cases of negligence and in tort which, l1ike deceit . . .

are based upon the fact that the defendant has acted inproperly in
vi ew of the know edge whi ch he has.” (enphasis added)); id. illus.
6 (“P enploys A to nmnage rental property. A learns that a
stairway used in common by a nunber of tenants i s dangerously weak.
Ps liability for harm to a tenant, hurt by the fall of the

stairway, results from A’s knowledge.” (enphasis added)).

127 The cases that the appellants cite for the proposition
that the appellants were required to have actual know edge of the
defective plunbing, rather than constructive know edge through

their agents, do not support their position. In Frazier wv.

Southwest Savings & Loan Ass’n, 134 Ariz. 12, 653 P.2d 362 (App.
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1982), this Court did not have an i nputed know edge i ssue, or even
an agency issue, before it. Rat her, this Court held that the
buyer’s | ender could not be held |iable for nondiscl osure because
the evidence did not support a finding either that the | ender was
an agent of the seller or that the |ender had know edge of the
seller’s msrepresentations. Id. at 18-19, 653 P.2d at 368-69.
928 The next two cases that the appellants cite, Aranki v.
RKP Investments, Inc., 194 Ariz. 206, 979 P.2d 534 (App. 1999), and
National Housing Industries v. E.L. Jones Development Co., 118
Ariz. 374, 576 P.2d 1374 (App. 1978), are al so distinguishable. In
both of those cases, the plaintiffs attenpted to inpute the
knowl edge of a principal to an agent. See Aranki, 194 Ariz. at
208-09, 19 8-10, 979 P.2d at 536-37; Nat’l Housing Indus., 118
Ariz. at 379, 576 P.2d at 1379. By contrast, the facts of this
case do not denonstrate that the appellees are attenpting to i npute
know edge of a principal to an agent.

929 The appellants last cite wyatt v. Wehmueller, 167 Ari z.
281, 806 P.2d 870 (1991), in support of their position. |In wyatt,
the suprene court departed fromthe general common |aw rule that
the knowl edge of an agent is inputed to the agent’s principal
because it determned that the legislature, by statute, had
intended to abrogate the common law rule and require that the
princi pal have know edge-in-fact. 1d. at 284-85, 806 P.2d at 873-

74. The court reasoned that the statute at issue carried with it
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crimnal penalties and the scienter elenent of a crimnal act could
not be i nputed. Id. at 285, 806 P.2d at 874. In addition, the
court determined that the available renedies were punitive in
nature, and, therefore, outside the scope of the general comon | aw
rul es. Id. at 285-86, 806 P.2d at 874-75. Here, we are not
dealing with a statutory abrogation of the conmmon | aw. Rather, we
are evaluating a common |aw cause of action sounding in tort.
wyatt does not support the appellants’ position.
930 The appellants also rely on coment b to § 275 of the
Rest at enent (Second) of Agency, which states in part,

| f know edge, as distinguished fromreason to know, is

the i mportant elenent in a transaction, and the agent who

has the knowledge is not one acting for the principal in

the transaction, the principal is not affected by the

fact that the agent has the know edge.
(Enphasi s added.) This comment to 8 275 does not support the
appel l ants’ position. Rather, the comrent nerely reaffirns that
t he know edge of an agent who does not represent the principal in
t he underlying transaction cannot be inputed to the principal.
131 We see no reason to depart fromthe common |aw rul e of
i mput ed know edge i n t he context of a negligent nondi scl osure claim
given that the law presunes that “the agent wll perform his
obligation to give his principal all know edge relevant to the
principal’s protection and interest.” Manley, 168 Ariz. at 572,

816 P.2d at 229. W are particularly reluctant to depart fromthe

common law in this case because there was substantial testinony
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t hat the property nanagenent conpany, whose agents acconpani ed the
appel | ees during the inspections of the buildings, was actually in
partnership with the appel | ants concerni ng the purchase and sal e of
the buildings. “Each partner is an agent of the partnership for
the purpose of its business. An act of a partner . . . for
apparently carrying on in the ordinary course the partnership
busi ness or business of the kind carried on by the partnership
binds the partnership . . . .” ARS § 29-1021(1) (1998). The
trial court did not err by giving the jury an inputed know edge
I nstruction.

V. The Preclusion of Evidence of Paynent For Repairs by
Settl enent Proceeds fromthe Plunbi ng Manufacturer

132 The appel |l ants next argue that the trial court erred by
granting the appellees’ notion in Ilimine that precluded the
appel lants from introducing evidence that the appellees had
recei ved settl enent proceeds froma class action |awsuit invol ving
t he manufacturers of the defective plunbing. W reviewthe trial
court’s ruling on the adm ssion or exclusion of evidence for an
abuse of discretion. Brown v. United States Fid. and Guar. Co.,
194 Ariz. 85, 88, § 7, 977 P.2d 807, 810 (1998). Here, we find no
abuse of discretion.

933 The appel | ees argued, and the trial court appears to have
agreed, that the coll ateral source rule precluded the adm ssion of
evidence relating to the proceeds of a settlenent with the
manufacturer of the PB pipe. “In general, the collateral source
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rule allows a plaintiff to fully recover from a defendant for an
injury even when the plaintiff has recovered from a source other
than the defendant for the sanme injury.” Norwest Bank (Minn.),
N.A. v. Symington, 197 Ariz. 181, 189, ¢ 36, 3 P.3d 1101, 1109
(App. 2000). This neans that “conpensation for an injury received
froma collateral source fully independent of the w ongdoer does
not operate to reduce the damages recoverable fromthe wongdoer.”
Burrington v. Gila County, 159 Ariz. 320, 325-26, 767 P.2d 43, 48-
49 (App. 1988) (enphasis added).

134 Even if we were to assune that the appell ees received the
settl ement funds based upon the sanme injury that the appellants are
all eged to have caused, it is clear that the manufacturer of the
pi pe and the appellants are independent of each other and any
benefit received from the manufacturers is collateral to the
damages al |l egedly caused by the appellants. W disagree with the
appellants that it does not matter “that [the appell ees] asserted
different clains against [the appellants] in this case.” The
infjury resulting from the actions of the manufacturer by
negligently manufacturing the PB pipe and the injury caused by the
appel l ants due to the nondi scl osure of a defective condition of the
property are only related in that the defective condition was the
pl umbi ng--two conpl etely unrelated torts with unrel at ed nmeasur es of

damage.
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935 Moreover, even if the appellants are correct in their
assertion that the collateral source rul e does not apply, the fact
that the appellees received settlenment funds from a product
liability suit is irrelevant to the danages issue asserted in the
appel l ees’ cause of action for nondisclosure against the
appellants. That is, the evidence of the settlenent proceeds for
repairs woul d have been irrel evant because the appell ees’ neasure
of danages was the difference between what the appellees paid for
t he buil di ngs and what the buildings were worth at the tinme of the
sale, including the defective plunbing. Subsequent receipt of
nonies froma third party and ensuing repairs do not affect that
measure of damage. The trial court did not abuse its discretion by
precludi ng that evidence fromthe trial

V. The Trial Court’'s Preclusion of the Appellants’ Ofer to
Resci nd the Purchase Contracts

136 The appel |l ants next argue that the trial court erred by
precl udi ng the i ntroduction of the appellants’ offer to rescindthe
purchase contracts, which they assert is relevant to the issue of
the appellees’ duty to mtigate damages. We di sagree. The
appel lees noved in 1imine to preclude the appellants from
introducing the offer to rescind the purchase contracts and the
trial court granted the notion. W need | ook no further than our
rul es of evidence to determne that the trial court was well within
its discretion in precluding the evidence. See Brown, 194 Ariz. at
88, 1 7, 977 P.2d at 810.
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q37 Rul e 408 of the Arizona Rules of Evidence precludes the
i ntroduction of offers to conprom se:
Evi dence of (1) furnishing or offering or prom sing

to furnish, or (2) accepting or offering or promsing to

accept, a valuable consideration in conprom sing or

attenpting to conprom se a cl ai mwhi ch was di sputed as to

either validity or anmpbunt, is not admissible to prove

liability for or invalidity of the claim or its amount.
Ariz. R Evid. 408 (enphasis added). The appellants argue that the
evidence of the settlenment offer is directly related to the
appel l ees’ duty to mtigate damages, that is, had the appellees
accepted the settlenent offer, the appellees would not have
incurred the damages that it sought as a product of this |awsuit.
The appellants’ argument pertains directly to the amount of the
appel lees’ claim Tribby v. Northwestern Bank of Great Falls, 704
P.2d 409, 417 (Mont. 1985) (“We are not persuaded by the contention
that refusing an offer to settle is a failure to mtigate damges
and we find no direct authority for that proposition.”).
138 The appellants cite Burris v. City of Phoenix, 179 Ari z.
35, 875 P.2d 1340 (App. 1993), for the proposition that under al
ci rcunst ances, settlenment offers nay be adnmtted on a mtigation of
danmages i ssue. To that extent, we find that Burris IS not
di spositive on this issue and is distinguishable fromthe instant
case. Burris involved the adm ssion of the Cty of Phoenix’s

offers to conprom se Burris’s enploynent discrimnation claim The

trial court concluded that the “settlenent discussions were
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adm ssi bl e concerning Burris’s failure-to-hire clai mbut not on his
wrongful discharge claim” I1d. at 41, 875 P.2d at 1346. The court
of appeals recognized that “[t]he trial court did not consider
evi dence of the settlenment offer on the issue of the validity of
Burris’'s claim i nstead, the court considered the offer on the
guestion of mtigation of Burris’s damages [on Burris’s failure-to-
hire claim.” 1I1d. The court of appeals then concluded that “Rul e
408 does not bar this use of the evidence of the settlenent
di scussions and offer.” I1d. Wthout second-guessing the w sdom of
the court in Burris, the adm ssion of the settlenent offers in
relation to Burris's failure-to-hire claim my have been
appropri at e. The court in Burris did not, however, extend the
exceptions to the adm ssibility of settlenent offers precluded by
Rul e 408. Rather, the adm ssion of the settlement offers at issue
In Burris IS unique to the facts of that case.
139 Here, that unique quality is not present. Evidence of
offers to rescind purchase contracts under a theory of mtigation
of tort-based damages is not rel evant, even if Rule 408 would al | ow
for the whol esal e adm ssion of any evidence tending to support a
mtigation of damages defense.

The failure to mtigate danages m ght arguably constitute

a proper purpose for admtting evidence of settlenent

negotiations under [Rule] 408, but the issue is

irrelevant in this case because the plaintiffs did not

have the duty to mtigate their damages by accepting the

of fer to rescind. As the victinms of m srepresentation,

the plaintiffs could elect to either affirmthe contract

and sue for danmges or rescind the contract.
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Price v. Long Realty, Inc., 502 N.W2d 337, 340 (Mch. C. App.
1993). W see no abuse of the trial court’s discretion by
prohi biting the evidence of the appellants’ offer to rescind.

VI. The Trial Court’'s Refusal to G ve an Avoi dabl e Consequences
| nstruction

q40 The appellants al so argue that the trial court erred by
failing to give an avoi dabl e consequences instruction, that is, an
instruction to the jury that a tort plaintiff has the duty to
mtigate its damages and “cannot recover for |osses due to
‘avoi dabl e consequences.’” Monthofer Invs. Ltd. P’ship v. Allen,
189 Ariz. 422, 428, 943 P.2d 782, 788 (App. 1997). The appellants
point to no evidence in the record that an avoi dabl e consequences
instruction would have been warranted. See Herman v. Sedor, 168

Ariz. 156, 158, 812 P.2d 629, 631 (App. 1991) (“It is reversible

error to instruct on an issue if there is no evidence to support

the instruction.”). The appellants nerely give an unsupported
proposition that the appellees *“could have avoided the
consequential danmages . . . had [the appellees] nmade the required

repairs earlier.”

141 The appellees, however, are seeking the neasure of
damages bet ween what they paid for the buildings and the buil di ngs’
fair market value at the tinme of the sale. W conclude that the
trial court did not abuse its discretion by refusing to give an
avoi dabl e consequences instruction. The instruction woul d not have
conformed to the evidence presented at trial.
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VIl. Sufficiency of the Evidence to Support the Award of
Consequenti al Dammages

142 The appellants’ final argunment is that the evidence did
not support the jury’'s consequential damages verdict, and on that
basis, the appellants are entitled to a newtrial. “In reviewng
ajury verdict, we viewthe evidence in the light nost favorable to
sustaining the verdict. W wll affirmthe verdict if there is

substanti al evidence to support it. Warrington, 197 Ariz. at 69,

1 4, 3 P.3d at 989 (citation omtted).
143 The trial court’s charge to the jury on the issue of

damages was as foll ows:

If you find that any of the defendants are liable to
plaintiffs for negligent m srepresentation by om ssion or
fraud, you nust then decide the full anount of noney that
will reasonably and fairly conpensate plaintiffs for
damages proved by the evidence to conpensate the
plaintiffs for the pecuniary loss to them of which the
m srepresentation is a legal cause, including the
di fference between t he val ue of what was received in the
transacti on and the purchase price or other value given
for it, and pecuniary loss suffered otherwise as a
consequence of the plaintiff’s reliance upon the
m srepresentations.

Because the trial court instructed the jury on both benefit-of-the-
bar gai n damages and consequenti al damages, and the verdict forns do
not distinguish between the two types of danmages, we cannot
conclude what, if any, portion of the jury's award should be
consi dered consequenti al danmages.

144 From an evidentiary standpoint, the appell ees produced

sufficient evidence to establish at |east benefit-of-the-bargain
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damages. The appel | ees presented testinony that, had they known of
t he defective plunbing, they woul d have purchased the buil di ngs for
$5 to $6 million less than the $15 million paid. In addition, the
appel | ees presented expert testinony on the replacenment val ue of
the defective plunbing, including “lost opportunity” damages for
use of the noney that the appellees overpaid, which the expert
opined to be, at a mininum nearly $3 mllion. The jury awarded
approxi mately $700,000 nore than the appellees’ expert’s opinion
that, at a minimum the appellees lost $3 mllion as a result of
the nondi scl osure of the defective plunbing. Even if we assune
that the jury awarded nearly $700, 000 as “consequential damages,”
we find that the evidence supports this award. The expert
testified that, in his opinion, he would expect “the discount [on
t he purchase price of the properties] to be greater than sinply the
cost of repairs [to the plunbing], because clearly there is cost
associated with that, which would be reflected in the property
val ue.” In any event, it was within the jury’'s province to
determ ne the conpensation t hat appel | ees were due when taking into
account the fair market value of the buildings at the tinme of the
sal e, including defects, and the price the appellees paid for the
bui | di ngs. We conclude that the evidence supports the jury’'s

verdi ct.
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CONCLUSION
145 For the foregoing reasons, we affirmthe jury' s verdict

and the judgnent entered thereon.

WLLI AM F. GARBARI NO, Presiding Judge

CONCURRI NG

JON W THOWPSCQON, Judge

EHRL 1 CH Judge, D ssenting.
q46 | dissent from the analysis enployed by the majority.
Thi s case presents a paradigmfor the application of contract prin-
ciples to astraightforward cormerci al real -estate contract between
equally informed and sophisticated parties represented by | egal
counsel .
q47 When the appell ees bought the two apartment conpl exes
fromthe appellants, both purchase contracts contai ned a substan-
tially simlar provision, which stated:
Disclaimer of Warranties. Buyer acknowledges that except
as expressly set forth in the Agreement, Seller makes and
has made no representations or warranties of any kind
whatsoever, including but not limited to warranties con-
cerning the condition of title, physical condition,
encroachnents, access, zoning, value, future value,

income potential, any survey, environnental report or
ot her information prepared by third parties, | oan assum
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ability, or the presence on or absence fromthe Property
of any hazardous materials or underground storage tanks.
Buyer is purchasing the Property as a result of its own
examination thereof in its “AS IS” condition, and upon
the exercise of its own judgment and investigation.

(Enmphasi s added.) Both contracts al so contai ned the foll ow ng pro-
vision for the appellees to inspect the property:

Buyer’'s Inspection. During the Review Period descri bed
bel ow, Buyer and Buyer’s agents, servants, employees
and independent contractors shall have reasonable access
to the Property for the purpose of investigating the con-
dition of the same, and for any other reasonabl e purpose
which relates to the potential use, occupancy, operation
and mai nt enance of the Property; provided, however, that
in conducting any such investigations ... (ii) Buyer
shal | not injure or danage the Property, and shall i ndem
nify and hold Seller harmess for, fromand agai nst any
and all liability, |oss, cost, damage, or expense
which may arise out of such entry and Buyer’s activity
upon the Property. ... [I]n the event that this Escrow
does not close, Buyer shall restore the Property to the
same condition which existed at opening of Escrow ..

(Enphasi s added.)

148 Prior to the close of the transactions, the appellees
i nspected the property in accord with the contract. Those inspec-
tions did not reveal any substantial problemw th the buildings’
plunmbing. It was not until approximately two years after closing
that the appell ees | earned that the plunbing in both Presidio North
and Bell Tower consisted of polybutylene (“PB’) pipe.

q49 When t he appel | ees sued the appel | ants al |l egi ng fraud and
non- di scl osure for having failed to di scl ose the defective pl unbi ng
prior to the close of the transactions, the appellants candidly

responded that, because they were unaware that the buil dings had
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been constructed using PB pi pe when they sold the property to the
appel | ees, they could not disclose the unknown condition. The
appel l ees in turn acknow edged that their inspections of the buil d-
i ngs had not reveal ed the presence of PB pi pe.

950 The parties do not dispute that the appellees’ claimfor
non-di scl osure i s predi cated on Restatenment (Second) of Torts sec-
tion (“Section”) 551 (1977), and the appellants do not claimthat
the “as is” clause in the purchase contracts relieves themof tort
liability for non-disclosure as a mtter of |aw. Rat her, the
appel l ants argue that the “as is” clause pertains to but one ele-
ment of the tort of non-disclosure — the elenent of duty — reliev-
ing them of liability as follows: Even had they known of the
defective plunbing — which they did not, the appellants were under
no duty to disclose the PB pipe to the appellees by operation of
the “as is” clause; the “as is” clause did not act as a waiver of
the appellants’ tort liability but, instead, concerned the assign-
ment of duty and risk; the burden of discovering the defect thereby
shifted to the appel |l ees; the appellants did not withhold fromthe
appel | ees the opportunity to discover the defective plunbing; the
appel | ants accordingly are not |liable for the appellees’ failure to
di scover the PB pipe, and the appellants shoul d have been granted
judgnment as a matter of |aw.

151 Comment j to Section 551 describes a fact basic to a

transacti on as
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a fact that is assuned by the parties as a basis for the
transactionitself. It is a fact that goes to the basis,
or essence, of the transaction, and is an i nportant part
of the substance of what is bargained for or dealt wth.
O her facts may serve as i nportant and persuasi ve i nduce-
ments to enter into the transaction, but not go to its
essence. These facts may be material, but they are not
basi c.

Section 551 sets forth a plaintiff’s burden when claimng that a

def endant negligently failed to disclose facts basic to the trans-

action:

(1) One who fails to disclose to another a fact that he
knows may justifiably induce the other to act or refrain
fromacting in a business transaction is subject to the
same liability to the other as though he had represented
t he nonexi stence of the matter that he has failed to dis-
close, if, but only if, he is under a duty to the other
to exercise reasonable care to disclose the matter 1in
question.

(Enphasi s added.) According to Section 551(2)(e):

152

(2) One party to a business transaction is under a duty
to exercise reasonable care to disclose to the other
before the transaction i s consunmmat ed,

* * %

(e) facts basic to the transaction, if he
knows that the other is about to enter into it
under a mstake as to them and that the
ot her, because of the relationship between
them the custons of the trade or other objec-
tive circunstances, would reasonably expect a
di scl osure of the facts.

Thus, Section 551(2)(e) inposes a duty of disclosure on

a commercial seller only if certain conditions are net. Specifi-

cally, the seller nust (1) know the basic fact that is not

cl osed;
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the potential buyer to enter the transaction; (3) know that the
buyer i s under a m stake as to the basic fact and (4) know t hat the
buyer reasonably expects disclosure of the basic fact. Wether a
buyer may reasonably expect disclosure of a basic fact depends on
the contract — the rel ati onship between the parties, the custons of
the trade or other objective circunstances. Again according to
comment j of Section 551, “if the parties expressly or inpliedy
pl ace the risk as to the existence of a fact on one party ... the
ot her party has no duty of disclosure.”

953 By expressly providing that the property was being sold

“as is,” the purchase contracts between the appellants and the
appel l ees placed the risk as to the existence of defects on the
appel l ees. Universal Inv. Co. v. Sahara Motor Inn, Inc., 127 Ari z.
213, 215, 619 P.2d 485, 487 (App. 1980); see Haney v. Castle Mead-
ows, Inc., 839 F. Supp. 753, 757 (D. Colo. 1993); Richey v. Pat-
rick, 904 P.2d 798, 804 (Wo. 1995) ; Arbor Village Condominium
Ass’n v. Arbor Village Ltd., 642 N E 2d 1124, 1132 (GChio App.
1994); Omernik v. Bushman, 444 N.W2d 409, 411 (Ws. App. 1989).
Consequently, absent fraud or msrepresentation, a contractua

agreenent to accept real property “as is” with the right to i nspect
defeats liability pursuant to Section 551 because it relieves the
seller of the duty to disclose that the property was sold in defec-

tive condition. Richey, 904 P.2d at 804; Kaye v. Buehrle, 457

N. E. 2d 373, 376 (Chio App. 1983).
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954 The presence of an "as is" clause in a contract for the
sale of real property substantially increases the buyer's duty to
exercise diligence in discovering defects in the property prior to
purchase. This is especially true in contracts for sale of comrer-
cial property because in cases involving the sale of such property
it is presuned that the business persons invol ved know t he neani ng

of the "as is" phrase and protect thenselves accordingly. To
sophi sticated parties represented by counsel as were these, an "as
i s" clause serves not only as a warning to the buyer but a dis-
claimer of a representation of condition or quality.

955 The appell ees rely upon Salt River Project Agricultural
Improvement & Power District v. Westinghouse Electric Corporation,
143 Ariz. 368, 694 P.2d 198 (1984), and Aranki v. RKP Investments,
Inc., 194 Ariz. 206, 979 P.2d 534 (App. 1999), in which this court
cited SrRp in its holding, and argue that the existence of an “as
i s” provision in a purchase contract cannot operate as a wai ver of
tort clains. The holdings of these cases are insufficient to sup-
port the appellees’ position.

956 The court in SRp specifically considered whet her a gen-
eral Uniform Comrercial Code warranty di sclai ner coul d necessarily
act as a waiver of clains for strict product liability pursuant to
Section 402A. It did not address the issue of negligent non-dis-
cl osure under Section 551, the duty of disclosure inposed by Sec-

tion 551(2)(e) or the effect of an “as is” clause on that duty.
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Addi tionally, the actual holding of the court in SrRp, which hol di ng
was reiterated in Aranki, stated that an agreenment will not be
enforced to constitute a waiver of tort liability when it is the
product of coercion or inadvertence, when t he agreenent consi sts of
a nmere exchange of preprinted fornms, when no evidence exists that
an agreenment was actually bargained for and when the evidence
suggests unequal bargai ning strength. Salt River Project, 143
Ariz. at 385, 694 P.2d at 215; Aranki, 194 Ariz. at 209, 979 P.2d
at 537. However, the court in SRpP stated that a waiver will be
gi ven effect

where commercial parties have equal bargaining positions

so that the choice was freely and fairly made and not

forced by the circumstances. Further, the parties nust

have negotiated the specifications of the product and

have know ngly bargained for the waiver. Under these

ci rcunstances our courts will enforce the bargain, even

if it turns out to have been a bad bargain for one party

or the other.
143 Ariz. at 385, 694 P.2d at 215 (enphasis added).
957 The question i s whether the foregoi ng quot ati on descri bes
the relationship and therefore the duty between the appel |l ants and
t he appell ees. The answer first requires a determ nation whet her,
in fact, a contractual agreenment between two parties with equa
bar gai ni ng positions was freely and fairly made and whether the
parties actual ly negoti ated the specifications of the contracts and

know ngly bargained for the agreenents which contained the “as is”

cl auses.
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958 The appell ees have been registered real-estate agents
since 1984. By the time the appellants approached them about
purchasi ng the property, the appell ees had earned several mllion
dollars fromreal -estate dealings. In additionto their own know -
edge and experience in the comrercial real estate business, inthis
particular matter, the appellees had retained experts to assist
them in the purchase of the property, including |egal counsel
| ndeed, paragraph 28.13 of the contracts to which both parties
agreed states:

Interpretations and Definitions. The parties agree that

each party and his counsel have revi ewed and revi sed this

Agreenent and that any rule of construction to the effect

that anbiguities are to be resol ved agai nst the drafting

party shall not apply in the interpretation of this
Agr eenent .

Furthernore, neither party knew for two years that the plunbing was
i nherently defective.

159 The purchase contracts between two parties in equal bar-
gai ning positions were freely and fairly made. Both parties, with
the aid of |egal counsel, negotiated the specifications of comer-
cial contracts and know ngly bargained for agreenents that con-
tained the “as is” clauses. Wen the agreenents expressly placed
the risk as to the existence of defects on the appellees, they
shoul d be expected to have been aware of the nmeaning of an "as is"
sale and to have taken precautions to exami ne the property thor-

oughly before buying it.
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960 Onthis latter point, the appell ees argue that the appel -
| ants prevented themfrominspecting the buildings such as to find
the defective condition. This argunent is unsatisfactory. The
purchase agreenments expressly provided that the appellees could
investigate the condition of the property as well as its “potenti al
use, occupancy, operation, and naintenance.” While the agreenents
barred irreparable damage to the property, investigation and in-
spection unlimted as to the plunbing system were permtted with
only the proviso that, as was necessary, if escrow did not close,
the property was to be restored “to the sanme condition which ex-
isted at [the] opening of escrow.”

961 The issue of duty usually is one for the court to decide
as a matter of |aw, Markowitz v. Arizona Parks Bd., 146 Ariz. 352,
354, 706 P.2d 364, 366 (1985); Diggs v. Arizona Cardiologists,
Ltd., 198 Ariz. 198, 200 11, 8 P.3d 386, 388 (App. 2001), as is a
trial court’s decision on a notion for judgnent. Monaco V.
HealthPartners of S. Ariz., 196 Ariz. 299, 302 6, 995 P.2d 735,
738 (App. 1999). \Wen issues can be decided as a matter of |aw,
this court has the authority to vacate the judgnment in favor of one
party and enter judgnent in favor of the appropriate party. Ander-

son v. Country Life Ins. Co., 180 Ariz. 625, 628, 886 P.2d 1381,
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1384 (App. 1994). The judgnent in favor of the appell ees should be

vacat ed and judgnent in favor of the appellants should be entered.

SUSAN A. EHRLI CH, Judge
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