BANKRUPTCY CHECKLIST

Seller in Bankruptcy

1. INSURING A SALE of property where the seller has filed bankruptcy, requires one of the following:

a. The bankruptcy case is closed, or

b. The bankruptcy case is dismissed (that's "dismissed", not "discharged"), or

c. The court file shows the property is exempt (residence only)  AND

i. Underwriting Counsel determines that the requirements set forth on the next page have been met (“Exempt Property in Bankruptcy”).

ii. BEWARE: in a Chapter 13 case, the residence is usually included in the debtor’s “Plan”, even if it is exempt, or
d. The property is abandoned by the Court or the Trustee, or

e. A Court Order authorizes the sale, and the 14-day appeal period has expired. (In a Chapter 11, an Order Confirming the Plan will re-vest title in the debtor.)

Documents needed to analyze Bankruptcy questions:

a. Bankruptcy petition

b. Schedules
(usually attached to the petition)

c. Docket

(i.e. a list of all documents filed in the bankruptcy case)

d. Plan

(Chapter 11 and 13)

2. ELIMINATING A JUDGMENT LIEN against the seller is an entirely separate matter.  To eliminate a judgment lien, we need to either:

a. Record a certified copy of a Court Order avoiding the lien (usually under Bankruptcy Code Section 522(f)), or

b. Determine that a homestead was recorded prior to the lien and the value of the property, after subtracting liens senior to the homestead, is far less than the homestead exemption.

3. ELIMINATING FEDERAL AND STATE TAX LIENS is next to impossible.

Also, do not rely on a bankruptcy order purporting to set aside property taxes.

But what do I do with the seller’s discharge?  Answer:  Throw it in the trash and ask for court pleadings showing that one of the events listed above under “Insuring a Sale” has occurred.

EXEMPT PROPERTY IN BANKRUPTCY
For title insurance purposes, the property of a debtor may be relied upon as exempt from the bankruptcy estate provided there has been compliance with all of the following requisites:

a. The property was duly claimed exempt in schedule B-4 on file in the bankruptcy case [hence, case file must be examined] and

b. Due notice was given of meeting of creditors, Rule 2002(a)(1), and

c. There was adequate opportunity for hearing on the claim of exemption, and

d. No objection to the claim of exemption was filed within the time permitted by Rule 4003, and

e. It has been determined debtor had little or no surplus or excess equity.

Note: the following are needed to satisfy the above requirements.

1.
For “a”:  Copy of the bankruptcy petition and schedules.

2.
For “b”, “c” and “d”:  Copy of the court “register” or “docket”, which is a list of pleadings filed in the case.

3.
For “e”:  Determine the equity by comparing the sale price with liens on the property.
If there has been compliance with the above, it will be assumed as a business risk the exemption was valid against creditors even though its merits were never argued or adjudged.  Thus, it is not necessary to inquire into California's requisites for the exemption of debtor's dwelling from execution sale, including those in Section 704.780 C.C.P.

However, in every instance in which a claim of exemption is contested and in every instance in which the debtor appears to have excess or surplus equity, the exemption status of the property claimed to be exempt should be adjudged (court order) by the bankruptcy court unless Counsel is of the opinion debtor's excess or surplus is not sufficient to invite attack from creditors.

Rule of Title Practice

For title insurance purposes, there shall be no reliance upon the exemption of a debtor's property from the bankruptcy estate without approval of Counsel.
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