MEMORANDUM

DATE:
January 22, 2012
FROM:
Roger Therien

SUBJECT:
Insuring same-sex marriage partners – California
California’s interesting and ongoing history regarding the legality of same-sex marriages is described in the attached chronology. The outcome will not be finally determined until it is ruled upon by the United States Supreme Court. The bottom line is that same-sex marriages conducted in California are valid only if the marriage was conducted during a brief window period from 5:00pm on June 16, 2008 through November 4, 2008.

However, same-sex marriages are recognized in many jurisdictions. They are addressed by SB 54, which amended Family Code Section 308 and became effective January 1, 2010. There are two parts:
· Couples who were legally married outside of California before November 5, 2008, are entitled to full recognition as married couples in this state.

· Couples who were legally married outside of California on or after November 5, 2008, receive all of the rights, benefits, and responsibilities of marriage except for the name “marriage.”

If a man and woman tell us they are married, we do not require proof. The only thing that is asked on many Statement of Information forms is the date of the marriage. Two people of the same sex who tell us they are married should be treated exactly the same. You should take their word for it and vest title in the manner they request. Of course, you do not want to give legal advice by advising them how they should hold title. That is a job for their own attorney.
However, if you know that they were married on or after November 5, 2008, the word “married” should not appear in the vesting. For example, a couple who were legally married outside of California prior to November 5, 2008 may choose to take title as “A and B, a married couple, as community property”. If they were married on or after November 5, 2008, the vesting should omit the word “married”. For example, it would be proper to vest title as “A and B, who are spouses, as community property”.
FORM 1099-S

The Federal government, and the IRS in particular, do not recognize same-sex marriages. Federal law treats the owners the same as unmarried co-owners.

Accordingly, for purposes of Form 1099-S reporting to the IRS, the escrow holder must follow the regular multiple transferor rules when the transferors are a same-sex married couple. This means that a separate Form 1099-S must be filed for each transferor. The instructions for Form 1099-S state that multiple transferors must specify the proper allocation or, if you do not receive any instructions for allocation or you receive conflicting instructions, you must report the total unallocated gross proceeds on each transferor’s Form 1099-S.
Same Sex Marriage in California – History
At this point, California does not recognize same sex marriages conducted in California, except those performed during a “window period”. But, the subject is not without an interesting legal history.

On February 12, 2004, the mayor of San Francisco, California, Gavin Newsom, directed the San Francisco city-county clerk to issue marriage licenses to same-sex couples. Mayor Newsom's direction was contrary to the existing statutory law which limited marriage the definition of marriage to that between one man and one woman. Based upon Mayor Newsom's direction, many couples obtained marriage licenses and were married in San Francisco at that time.

On March 11, 2004, in response to Mayor Newsom's action, the California Supreme Court, in an interim decision, halted same sex marriage ceremonies based upon the fact that Mayor Newsom lacked authority as mayor of a city to unilaterally overturn existing statutory law and authorize same sex marriages.

On August 12, 2004, in the case of Lockyer v. San Francisco, the California Supreme Court voided Mayor Newsom's issuance of marriage licenses to same-sex couples and voided all marriages sanctioned by the City of San Francisco prior to the court halting such marriages on March 11, 2004. The court pointed out that it was addressing a narrow issue regarding whether the Mayor’s actions were valid under state statutes, but specifically stated that the issue of whether the statutes were constitutional was not being decided.
On May 15, 2008, in the case of In re Marriage Cases, the California Supreme Court addressed the substantive constitutional issues and held that the statutes in California restricting a marriage only between a man and a woman were unconstitutional as a violation of the equal protection provisions of the California Constitution. The ruling took effect 30 days from the date of the ruling.

On November 4, 2008, a ballot initiative, Proposition 8, passed. Proposition 8 amended the California State Constitution to limit the definition of marriage to a marriage between one man and one woman. This overruled the holding of In re Marriage Cases and went into effect November 5, 2008.

On May 26, 2009, in Strauss v. Horton, etc., the California Supreme Court upheld the voter-approved ban on same-sex marriage under Proposition 8. However, the court upheld as valid the marriages that were performed during a window period from 5:00pm on June 16, 2008 (when In re Marriage Cases was final) through November 4, 2008 (the day before Proposition 8 became effective restricting the definition of marriage to a man and a woman).
Effective January 1, 2010, SB 54 amended Family Code Section 308 to provide:

1. A marriage between two persons of the same sex contracted outside California that would be valid by the laws of the jurisdiction in which the marriage was contracted is valid in California if the marriage was contracted prior to November 5, 2008, and

2. Two persons of the same sex who contracted a marriage on or after November 5, 2008, that would be valid by the laws of the jurisdiction in which the marriage was contracted shall have the same rights, protections, benefits, and obligations as are granted to and imposed upon spouses, with the sole exception of the designation of “marriage.”

On August 4, 2010, in the case of Perry v. Schwarzenegger (also known as Perry v. Brown on appeal), the United States District Court for the Northern District of California ruled that Proposition 8 violated the Due Process and Equal Protection Clauses of the Fourteenth Amendment to the U.S. Constitution.

On August 16, 2010, the Ninth Circuit Court of Appeals ordered the Perry judgment stayed pending appeal.
On January 4, 2011, the Ninth Circuit certified a question to the California Supreme Court. This is the explanation of the question and its significance:

Former Gov. Arnold Schwarzenegger and then-Atty. Gen. Jerry Brown declined to appeal the District Court ruling, accepting the decision to strike down the ban.

The groups that originally placed Proposition 8 on the November 2008 ballot have asked the courts to allow them to pursue the appeal in place of the state officials. They argue that the initiative represents the will of the people and should not be struck down with no one to defend it.

If those groups are found to lack standing to appeal, then the District Court decision, which is on hold for now, would take effect with no review by any appellate court. That should allow same-sex marriages to resume in California since the California Supreme Court’s decision is based only on the State Constitution, and the District Court held that Prop 8 violates the Federal Constitution. On the other hand, if the backers of the initiative do have standing, the 9th Circuit will then rule on the appeal, and whichever side loses will no doubt seek further review by the U.S. Supreme Court

On November 17, 2011, the California Supreme Court ruled that the official proponents of an initiative measure have standing to assert the State’s interest in the initiative’s validity, enabling them to defend the constitutionality of the initiative upon its adoption or to appeal a judgment invalidating the initiative, when the public officials charged with that duty refuse to do so.

On February 7, 2012, the Ninth Circuit held that Proposition 8 is unconstitutional because it violates the Equal Protection Clause of the U.S. Constitution. The court pointed out that its decision is narrowly based on the fact that "California had already extended to committed same-sex couples both the incidents of marriage and the official designation of 'marriage', and Proposition 8's only effect was to take away that important and legally significant designation, while leaving in place all of its incidents." The court specifically left open the question of whether under the Constitution same-sex couples may ever be denied the right to marry.
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